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Judgment Appealed From dated July 28, 1975 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


72 C 182 
CYNTHIA HAGANS, for herself 
anu her two infant children, 
KIMBERLY and KOREY; BERTHA 
GRISSETT, for herself and 
her five infant children, 
DEBORAH, ANGELO, WILLIAM, 
LINDA and CYNTHIA; KATHRYN 
ZAVERZENCE, for herself and 
her infant child, DANA LYNN; 
KAREN HORNECK, for herself. 
and her infant child, .. 9, 
end her intrauterine chi.d yet 
unnamed; EURLEEN CARSON, for 
herself and her two infant JUDGMENT 
children, TIMOTHY and CALVIN; 
BARBARA SIEMILLER, ELIZABETH 
ELY and BARBARA LYNCH, as 
individuals and on behalf of 
all cther persons similarly 
situated, 


Plaintiffs-Appellees, 


-against- 


GEORGE K, WYMAN, as Commissioner 
of the New York State Department 
of Social Services, 
Defendant-Appellant. 
MISHLER, CH. J. 
The court having reconsidered the issues on the merits 


in the light of the regulations as amended as directed in the 


order of the Second Circuit Court of Appeals dated February 25, 
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1975, and the court having filed a memorandum of decision 
stating its findings of fact and conclusions of law, 

NOW, THEREFORE, it is 

ORDERED that 18 N.Y.C.R.R. §352.7(g)(7) as amended 
contravenes 42 U.S.C. §602(a) (7) and (a)(10) and 45 C.F.R. 
§233.20(a) and 18 N.Y.C.R.R. 352.7(g)(7) is declared to be null, 
void and of no effect, and it is further 

ORDERED that defendant, George K. Wyman, or his 
successors, as Commissioner of the New York State Department of 
Social Services, lis agents and employees and all persons in 
active concert and participation with him are restrained and 
enjoined from enforcing and implementing 18 N.Y.C.R.R. §352.7(g) 
(7), as amended, and it is further 

ORDERED that defendant shall reimburse recipients of 
AFCD benefits with sums disbursed by them from benefit payments 
on and after July 1, 1975, and it is further 

ORDERED that the directions of this judgment and the 
enforcement of the same is stayed until September 8, 1975 to 
afford the defendant an opportunity to apply for a further stay 


from the Second Circuit Court of Appeals pending appeal. 


Dated: Brooklyn, New York 
July 28, 1975. 


u. Ss. D. J. 


an 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YURK 

72 C 182 
CYNTHIA HAGANS, for herself 
and her two infant children, 
KIMBERLY and KOREY; BERTHA 
GRISSETT, for herself and 
her five infant children, 
DEBORAH, ANGELO, WILLIAM, 
LINDA and CYNTHIA; KATHRYN 
ZAVERZENCE, for herself and 
her infant child, DANA LYNN; 
KAREN HORNECK, for herself 
and her infant child, TODD, 
and her intrauterine child yet 
unnamed; EURLEEN CARSON, for 
herself and her two infant 
children, TIMOTHY and CALVIN; 
BARBARA SIEMILLER, ELIZABETH 
ELY and BARBARA LYNCH, as 
individuals and on behalf of 
all other persons similarly 
situated, 


Plaintiffs-Appellees, 


-against- Memorandum of Decision 


GEORGE K. WYMAN, as Commissioner 
of the New York State Department 
of Social Services, 


Defendant-Appellant. 
July 28, 1975 


MISHLER, CH. J. 


lee neem 
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This action was commenced in February, 1972, when 
certain recipients of »:.nts under the Aid to Families with 
Dependent Children Pro,: am (AFDC) ,42 U.S.C. §601 et seq., 


sought a determination of the validity of Section 352.7(g) 


(6) of Title 18 of the New York Code Rules and Regulations 
(NYCP”.’ under which an advance allowance made to a recipient 


to prevent eviction for nonpayment cf rent could be deducted 
/1 
from subsequent grants. In a memorandum of decision and 


order filed March 3, 1972, this court held that §352.7(g) (6) 
was in violation of plaintiffs' rights to equal protection 
of the law and that it also contravened §402(2)(7) and (a) 
(10) of the Social Security Act, 42 U.S.C. §602(a)(7) and 


(a) (10), and the regulation: promulgated thereunder, 45 C,F.R. 


ee ea ee nan 


/1 
"Section 352.7(g)(6) stated at the time: 


For a recipient of public assistance who is 
being evicted for nonpayment of rent for which 
a grant has been previously issued, an advance 
allowance may be provided to prevent such evic- 
tion or rehouse the family; and such advance 
shall be deducted from subsequent grants in 
equal amounts over not more than the next six 
months. When there is a rent advance for more 
than one month, or more than one rent advance 
in a 12 month period, subsequent grants for 
rent shall be provided as restricted payments 
in accordance with Part 381 of this Title. 
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§233.20(a). waving found the New York regulation void, the 
court permanently enjoined the defendant from attempting to 
recoup duplicate a ae Defendant appealed to the 
Second Circuit Court of Appeals; that court remanded the 
matter to the district court to determine the applicability 
on the recoupment procedures of the "fair hearing" require- 
ment in 18 N.Y.C.R.R. §351.26. Hagans v. Wyman, 462 F.2d 

928 (2d Cir. 1972). In passing, the Court of Appeals stated 
that the district court did have jurisdiction over the action 
under 28 U.S.C. oat This court then permitted addi- 


tional plaintiffs to enter the action, including some AFDC 


[2 ay 


—“In a subsequent memorandum of decisior and order (March 
14, 1972), the court found that the plaintiffs were not 
entitled to retroactive restoration of the recoupments 
which had been made by the state. 

13 
28 U.S.C. §1343(3) states: 


The district courts shail have original juris- 
diction of any civil action authorized by law 
to be commenced by any person: 


(3) To redress the deprivation, urder color of 
any State law, statute, ordinance, regulation, 
custom or usage, of any right, privilege or 
immunity secured by the Constitution of the 
United States or by any Act of Congress providing 


for equal rights of citizens or of all persons 
within the jurisdiction of the United States. 


he 
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recipients who had been accorded a "fair hearing" under the 
New York regulation. After reconsideration cf the issues in 
light of the Court of Appeals’ instructions on remand, this 
court rendered a judgmeu. identical to the one previously 
entered and enjoined the defendant from enforcing the re- 
coupment provision, (See memorandim of decision and order 
dated October 19, 19772). 

This judgment, as well, was appealed to th- Second 
Circuit. The court discussed the purposes of New York's 
recoupment provision and found that the regulation had a 
rational basis. Therefore, under the principle enunciated 
in Dandridge v. Williams, 397 U.S. 471, 485, 90 S.Ct. 1153, 
1161 (1970) that "[a] statutory discrimination will not be 
set aside if any state of facts reasonably may be conceived 
to justify it," the court determined that the plaintiffs had 
not presented a substantial constitutional claim. Since the 
constitutional claim was insufficient, the district court's 
jurisdiction to hear the statutory claim could not be sus- 
tained under the theory of pendent jurisdiction. The Court 
of Appeals again remanded the action, this time with in- 
structions to dismiss for lack of jurisdiction. Ha 


Wyman, 471 F.2d 347 (2d Cir. 1973). The United States 


— 
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Supreme Court then granted certiorari to consider the juris- 
dictional issue. Hagans v. Lavine, 412 U.S. 938, 93 S.Ct. 
2784 NOS The Supreme Court held that tlie district 
court did have jurisdiction under 28 U.S.C. §1343(3) and 

the penuei.t jurisdiction theory to consider the challenge 

to the state regulation. The Court stated that plaintiffs' 
constitutional claim could not be described as being totally 
without werit, and where the constitutional claim is 
sufficient to sustain federal jurisdiction, the district 
court may also hear any pendent claims based on state law. 
The district court may in fact decide those statutory claims 
Lefore, and possibly without, reaching the constitutional 


claim. The Court reversed the decision of the Court of 


Appeals and remanded the action "for further proceedings 
Cui.c4stent with this opinion.’’ MHagans v. Lavine, 415 U.S. 


528, 550, 94 §.Ct. 1372, 1386 (1974). 
On April 24, 1974, the Second Circuit vacated its 


judgment and then directed the parties to file additional 


4 } 
L Lavine replaced Wyman as the Commissioner of Social 
Services on May 1, 1972, and was substituted for 
"lyman in the proceedings before the Supreme Court. 
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briefs addressed to the statutory claim. The Court of 
Appeals subsequently vacated the judgment of the district 
court on October 23, 1974, with no further instructions to 
the district court. Finally, on February 25, 1975, the 
Court of Appeals directed this court "to reconsider the 
issues in the case on the merits, in light of the applicable 
regulations, as amended." 

This court has twice previousiy held that the 
eriginal New York recoupment regulation was void. The 
question to be answered nuw is whether the amendments which 
have been made since the date of the court's last decision 
have done anything to correct that invalidity. The present 
New York provision relating to recoupment is to be found in 
18 N.Y.C.R.R. §352.7(g)(7) which states: 

For a recipient of public assistance who is being 
evicted for nonpayment of rent for which a grant 
has been previously issued, an advance allowance 
may be provided upon request to prevent eviction 
or to rehouse the family. Such an allowance may 
be provided only where the recipient has nade a 
request ‘n writing fo. such an allowance, and has 
also reqiztsted in writing that his grant be re- 
duced in :jual amounts over the next six months 
to repay che amount of the advance allowance. 
When there is a rent advance for more than one 
month, ov) more than one rent advance in a 12- 


month period, subsequent grants for rent shall 


be rrovided as restricted payments in accordance 
wich. Part 381 of this Title. 


x 
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tne State 2rgues that the added requirement that the recip- 
ient consent in writing to recoupment of an advance allow- 
ance eliminates whatever deficiencies there were in the 
original regulation. Recoupment should be permitted under 
this provision because, according to the State, it is now 
clearly voluntary. But the ree voluntariness of any re- 
cipient's consent is questionable. It is true that a con- 
sent given under this regulation would probably be a knowing 
consent, that is, the person giving it would know the con- 
sequences of consenting. There is a difference, however, 
between a knowing consent and a voluntary consent; the 
latter implies something more than mere knowledge of the 
consequences. Here, the circumstances surrounding the giving 
of the consent make the consent involuntary. The recipient 
is ostensibly given a choice, but it is a choice between 
conserting to the recoupment and being evicted. There is 
nothing more than a Hobson's choice. The recipient is 
forced by his situation to agree to the recoupment. 

The basic purpose of the AFDC program has not 
changed. As stated in 42 U.S.C. §601, the program is in- 
tended to support and maintain family life and encourage 


the raising of dependent children in their own homes. The 
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recoupment provision violates this purpose by reducing in a 
given month the living allowance available to a grant re- 


It in effecz punishes the dependent children for 


cipient. 
the mismanagement of funds by their parents who are actually 
little more than disbursing agents under this program. 
The recoupment provision also appears to violate 
the most recent regulations promulgated by the Department 


of Health, Education and Welfare (HEW)to effectuate the 


goals of the AFDC program, that is 45 C.F.R. §233.20(a). 
The specific section, 45 C.F.R. §233.20(a)(12)(i)(a), pro- 
hibits recoupment of overpayment unless there is income 
currently available exclusive of the current assistance 
daa Only where the overpayment was caused by the 

recipient's willful withholding or misstacing of income and 


resources may a state recoup an overpayment. According to 


a Program Instruction issued by HEW (APA-PI-75-11, December 


Ponis regulation is identical to the one in existence at 
the time of the court's original decision. At the urging 
of welfare agencies of various states, the regulation was 
changed, effective October 15, 1973, to permit recoupment 
from currently available income or from current assistance 
payments. That provision was held invalid by the District 
of Columbia District Court in National Welfare Rights 


Organization v. Weinberger, 377 F. Supp. 861 (D.D.C. 1972). 
The current regulation became effective July 10, 1974. 


“i 
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2, 19743, this regulation prohibiting recoupment applies 
only to involuntary reduction of future grants. Voluntary 
recoupment is permissible so long as the state has some pro- 
cedures to ensure that a recipient's permission for the re- 
duction has not been coerced. Defendant here argues that in 
light of this Program Instruction, the New York recoupment 
regulation is not in violation of 45 C.F.R. §233.20(a) be- 
cause the recoupment is alleged to be voluntary. However, 
were the recoupment in fact voluntary, the state has given 
no evidence of the existence of any procedures which would 
ensure that consent to the recoupment was freely given other 
than the fact that it must be in writing. Im any caSe, as 
stated previously, the consent to recoupment under the New 
York regulation cannot be said to be voluntary, and the re- 
gulation therefore does conflict with 45 C.F.R. §233.20(a) 
(12) (i) (a). 

The opinion of the federal agency authorized to 
administer a certain program must certainly be given weight 
by a district court dealing with particular problems under 
that program. Rosado v. Wyman, 397 U.S. 397, 406, 90 S.Ct. 
1207. 1215 (1970); Zemel v. Rusk, 381 U.S. 1, 11, 85 S.Ct. 


1271, 1278 (1965). Pursuant to this court's request, HEW 
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submitted a memorandum as amicus curiae when the action was 
first remanded by the Second Circuit and again on this remand. 
In its first memorandum, HEW stated categorically that the 
recoupment regulation violated federal requirements because 
“it assumed that the recipient had income available out of 
which the recoupment payment may be taken when there was in 
fact no income available in excess of the regular monthly 
payment. HEW was somewhat less decisive in its most retent 
memorandum. There it stated that there were a number of 
preliminary decisions which must be made by the court and 
that HEW could only suggest the "relevant considerations" 
which would have to be part of any ultimate conclusion. 

As a first consideration, according to HEW, the 
court,must determine whether the advance allowance is a 
payment to meet a current need or an overpayment. If the 
payment is made to satisfy a current need, then recoupment 
would not be permissible Secaus it would be part of a 
properly paid AFDC grant. If, on the other hand, the ad- 
vance allowance is an overpayment, then recoupment is allowed 
under certain circumstances. If the overpayment and con- 


sequent recoupment is consented to by the recipient, then 


the recoupment is in all likelihood permissible, or, in any 
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case, not covered by the federal regulations. Should the 
overpayment be considere“ involuntary, however, it may not 
be recovered except in the event that the overpayment was 
caused by the recipient's own wilful misrepresentation. 
Finally, HEW suggests that the possible conflict between the 
state and federal regulations might be avoided if the over- 
payment were recovered under New York's "prior month bud- 
geting" system of allocating AFDC grants. Under this sys- 
tem, an overpayment in the budget month would reduce the 
grant in the payment month ty, an equivalent amount. How- 
ever, the prior month budgeting concept would not permit 
extending the reduction over a six month period as the 
New York recoupment regulation does; the reduction can only 
be made in the payment month. 

In reply co this memorandum from HEW, the state 
has argved that the rent advance to prevent eviction has 
always been considered an overpayment because it is not 
specifically included in the definition of items of need 
in §13l-a of the Social Services Law. However, that de- 
finition does include an allowance for shelter. The ad- 
vance given to prevent immediate eviction could well be 


considered an element in the shelter allowance. It is hard 
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to imagine how that payment could be said to be onein excess 
of the recipient's needs such as would permit recoupment 
according to §106-6 of the Social Services Law. Prevention 
of eviction is in a very practical sense a current need. The 
state has also responded to another point in the HEW memoran- 
dum and argued that the reduction in the grant because of the 
advance allowance is totally voluntary. The court has al- 
ready discussed this position taken by the state. From all 
of the circumstances surrounding the consent to the recoup- 
ment, particularly the lack of any true choice, the consent 
cannot be held to be voluntary. 

The language of the state's recoupment regulation 
has been changed since this court's original decision; the 
effect of the regulation, however, has not been altered. A 
monthly grant is still being reduced even though the recip- 

/6 
ient has no income available beyond that current grant. 
The recoupment procedure is being used to teach proper 
management of funds; its result is to punish dependent 


children for allocation errors made by those who are 


L6the state points out that the effect of the recoupment 
provision is softened by 18 N.Y.C.R.R. §352.31(d) (4) 
which limits the monthly deduction to no more than 10% 
of the household needs. Yet, a limitation on the amount 
of the recoupment does not eliminate its basic invalidity. 


12 
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responsible for raising them. The recoupment provision, as 

it exists now, continues to contravene the intention and 

the language of the AFDC program as stated in the Social 
Security Act, 42 U.S.C. §601 et seq., and the regulations 
promulgated thereunder, 45 C.F.R. §233.20(a). The court has 
not been persuaded by any reason not to adhere to its original 
d-zision. Accordingly, a permanent injunction may again 

issue enjoining the defendants from attempting to recoup 

any advance allowance made to prevent eviction under 18 
N.Y.C.R.R. §352.7(g) (7). 

A judgment has this day been entered simultaneously 
with a filing of this memorandum of decision enjoining the 
defendant from attempting to recoup duplicate payments from 
AFDC benefit payments as mandated under 18 N.Y.C.R.R. 352.7 


(g) (7). 
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MEMORANDUM FOR THE UNITED STATES AS AMICUS CURIAE 


Introduction 
This memorandum is submitted pursuant to this Court's written 
request to the General Counsel of the Department of Health, Education, 
and Welfare, dated February 25, 1975. The Court has inquired whether 
18 NYCRR Section 352.7(a) contravenes Federal regulations appearing 
at 45 CFR Section 233.20. Regrettably, it is impossible for the 
Department of Wealth, Education, and Welfare ‘hereirafter"HEW") to 


Ffurnich a cratannrvriceral anenuinn tan tha Crariwtiea tranteu harauen AF thn 
PU tS S&S CELO SoM la. aNowlr Lo ene Voure riqurry YOCCAUSS CF ene 


various preliminary findings and conclusions which must precede this 
ultimate answer; HEW can only set forth the relevant considerations 
which it believes should be utilized in arriving at a final decision 


once several disputed issues of fact and law are resolved by this Court. 


18 NYCRR Section 352.7(q) is attached hereto as Exhibit A. 45 
CFR Section 233.20 is attahced hereto as Exhibit B. The essence of 
\ 
Section 352.7(g) is that assistance grants are made only to meet current 


needs. Subsection 352.7(g)(6),1/ however, states that when a recipient 


t/This provision was more recently recodified as Section 352.7(g)(7). To 
avoid confusion we will continue to refer to it by its prior designation. 


$$ 
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/ 


of public assistance is being “evicted for nonpayment of rent for which 
a grant has been previously issued", an "advance" rent allowance may be 


issued, uvon the recipient's written request, to prevent eviction or rehouse 
the family. The statute requires the advance 2/ to be deducted from 


subsequent assistance grants over a period not to exceedsix months. 
Federal regulations at 45 CFR Section 233.20 govern the cir- 
cumstances under which State agencies may unilaterally and involuntarily 
recoup overpayments under title IV of the Social Security Act, 42 U.S.C. 
Section 401 et seq. 3/. Only two such circumstances are indicated in the 
regulations: when the recipient has income or resources exclusive of the 
current assistance payment in the amount by which the agency proposes 
to recoup, or when the overpayment was occasioned or caused by the recipient's 
willful witholding of informat‘on concerning income, resources or other 
circumstances affecting the amount of the assistance payrent.4/ 
Discussion 
1. Since the \-veral recoupment regulations govern only recoupment 
of overpayments, the :irst issue which must be resolved is whether the 


dupiicate rent assistance payment made by the State agency to prevent 


2/7 The “advance” will be referred to subsequentlyintyis memorandum by the 
more neutral term, "duplicate rent assistance payment", in order to 
avoid any judgemental factors which may inhere in the term "advance". 


3/ The terms of Section 233.20 also apply to the so-called “adult public 
assistance titles", titles I, X, XIV and XVI, but these were repealed 
by Section 303 of P.L. 92-603 except with respe to Guam, Puerto Rico 
and the Virgin Islands. 


4/ The remainder of the Federal recoupment regulations defines circumstances 
under which willful witholding of information ‘11 be considered to have 
occured and imposes certain notice obligations on the State agency. 

The regulation was issued in response to the Order promulcated in National 
Welfare Rights Organization v. Weinberger, 377 F. Supp. 861, 869 (D.D.C. 
1974), limiting recoupment to the circumstances described in the text. 
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The New York rule 


eviction or rehouse the family, represents an overpayment 


is ambiguous, and HEW has never formally taken a position with respect to the 
matter .5/ 


On the one hand, the New York rule states that the duplicate rent 


assistance payment "is deemed a current need" when necessary to prevent 


18 NYCRR Section 352.7(g). On the other 


eviction or rehouse the family. 
hand, Section 352.7(9)(6) refers to this duplicate rent assistance payment < 
an “advance allowance". If the duplicate rent assistance payment is 
indeed an advance allowance which is in excess of the monthly grant to 
which the recipient is entitled under the New York State AFDC plan, 
then it clearly represents an overpayment which may be subject to recovery. 


If, on the other hand, the duplicate rent assistance payment represents 


a current need of —., AFDC family facing eviction, then the payment is not 


in excess of what such a family is entitled to under the New York State 
AFDC plan. In such event, no recovery is permissible under Federal regulations; 
a State may not recover any portion of a properly paid AFDC grant from 

a subsequent month's AFDC grant. In this situation, the HEW recoupment 
regulations directed to recovery of overpayment would be irrelevant and 

not applicable. 

2. If this Court determines that the duplicate rent assistance payment 


is an amount to which the AFDC family is not entitled unger the New York 


—_———— 


5/ The New York rrovision in question has been presented to HEW for approval 
as a plan amendment on several occasions in the last four years. The 
provision has consistently been disapproved, most recently in August 1974. 
With one somewhat ambiguous exception, all disapprovals were based on that 
portion of Section 352.7(g)(6) requiring restrictive payments when there 

is a rent advance for more than one month or more than one advance in a 

12 month period. The propriety of this provision is not within the scope 
of the Court's request to HEW and will not be addressed herein. The most 
recent version of the New York Plan provision (encompassing the requirement 
for the . :cipients' written request for a duplicate rent assistance payment) 
was effective September 24, 1974. HEW has not yet ruled on its approvability. 
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State plan and constitutes an "overpayment" or “advance”, then Federal 
a—_ 
regulations permit recovery under certain specified circumstances. Hewever, 
not all of these circumstances involve the recoupment regulations at 45 CFR 
Section 233.20. First, the Federal regulations govern only the “involuntary 
reduction of future assistance payments to recover prior overpaym nts." 
(HEW, Social and Rehabilitation Service, Program Instruction, APA-PI-75-11. 
December 2, 1974, attached hereto as Exhibit C.) The recoupment regulations 
do not govern voluntary repayments of assistance overpayments. 
The reduction of future grants to recover an 

overpayment in a prior grant, with the recipient's 

permission, is not prohibited by HEW regulations. 

However, any State that provides for voluntary reduc- 

tions should have procedures to assure that the re- 


cipients [sic] permission is, in fact, obtained freely 
and without coercion. Id. 


HEW has not determined whether the most recent New York version of Section 
352.7(q)(6) involves a recipient's agreement to repay the duplicate rent 


assistance payment "freely and without coercion." Should this Court so 


find, HEW believes that the repayment would neither contravene nor be 
affected by 45 CFR Section 233.20 or any other Federal regulation. There 
is no Federal interest in the terms of a voluntary agreement between a 
State agency and an AFDC recipient. 

3. Under certain circumstances, it is also possible, without utilizing 
Section 233.20, to reduce the ensuing month's assistance grant to recover 
the duplicate rent assistance payment (if this Court holds that such 
duplicate rent assistance payment is an “overpayment"). It is HEW's 
understanding that New York utilizes a variant of a system called “prior 
month budgeting" to compute AFDC grants. Under this system, the assistance 
grant for, €.g., June, is computed in May based on the actual income 


received by the recipient in April (or some other "budget period" as in 
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New York). One of the concepts which underlays prior month budgeting 

is that all inflows in excess of the assistance grant to which the recipient 
is entitled under the State plan 6/ constitute income in the budget month, 
i.e., April. If this extra income is not statutorily required to be 
disregarded, it is utilized, together with ail other nondisregarded income, 
to reduce the grant in “he payment month, i.e., June. Thus, if a duplicat- 
rent assistance payncnt of $100 is made to an AFDC family in April (and 

this Court holds that such duplicate rent assistance payment constitutes 


an ameunt in excess of the grant to which the family is entitled under 


the New York State plan), then the $100 received by the family during 
April constitutes income in that month and would reduce the assistance 
grant in June by an equivalent amount. HEW wishes to note, however, that 
stretching out the period of the reduction over six months is totally 
inconsistent with the concept of prior month budgeting. The reduction 
must be accomplished in the payment month or not at all. 


4. There yet remains a limited set of circumstances in which the 


Federal recoupment regulations at 45 CFR Section 233.20 may be relevant 
and applicable. For example, under prior month budgeting, the reduction 
would have to be taken in the payment month, whereas recoupment would be 


permissible (if otherwise lawful) even if commenced several months after 


receipt of the duplicate rent assistance paymen The recoupment 
regulations would also permit the State to deduct the duplicate rent 
assistance payment in equal installments ove. a six month period whereas 
the prior month budgeting concept would not. 7/ Accordingly, it is 
necessary to examine the circumstances under which the Federal recoupment 


regu’ations would permit recovery of the duplicate rent assistance payment. ’ 
67 Except for statutorily mandated disregards. 


7/ 45 CFR Section 233.20(a)(12)(f)requires the States to limit the 
proportion of recoupment from current assistance payments "so as not 
to cause undue hardship on recipients." 


~ ; 
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In order for this regulation to be applicable, the Court must alre+dy 
have reacied two conclusions. First, that the duplicate rent assistance 
payment is an “overpayment” and second, that the reduction of subsequent 
monthly assistance grants is not being done pursuant to any voluntary 
agreement on the part of the recipient Given these predicates, we may 
also assume that the recipient does not have income o~ resources in 
excess of the current assistance yrant currently available from which 
to repay the previous overpayment. It is then necessavy to ascertain 
whether the recipient has willfully withheld information concerning 
his income, resources or otner circumstances which might affect the 
amount of the vayment, since it is the recipient who presumably 
notifies the welfare agency of his impending eviction and “he reas 
therefor. A correct statement to the welfare agency of the reasons 
for nonpayment of the rent for which a grant has previously been issued, 
of the recipient's existing financial circumstances and of the 
imminence of the eviction, would furnish no basis for a conclusion that 
the recivient has willfully withheld relevant information. However, 
should the recipient misstate his income 8/, the circumstances causing 
the nonnayment of rent, or the imminence of eviction, then the recipient 
could be deemed to have willfully withheld relevant information. In this 
situation, the State would be justified in reducing assistance payments 
over that period of time necessary to (a) recover the overpayment and 


(b) insure that undue hardship is not caused to the recipient. If these 


factors exist in all circumstances, there would be no conflict between 


— 


the New York rule and the Federal] regulations. Nevertheless, since 


the New York rule does not limit recovery of the duplicave rent 


8/ After the welfare agency has fulfilled the notice obligations placed 
on it by 45 CFR Section 233.20(a)(12)(i)(c) 


, 


26a 


Memorandum for the United States as Amicus Curiae 


assistance payment to situations involving willful withholding of 
infcrmation, the rule would violate the Federal recoupment regula- 
tions if this Court finds the Federal recoupment regulations rer yeerere 
and applicable to recovery of duplicate rent assistance payments. 
However, as indicated above, it is (given certain predicates) en- 
tirely possible to validate the New York practice without reaching 
the potential conflict between the State rule and the Federal 


regulations. 
CONCLUSION 


Whether the New York rule appearing at 18 NYCRR Section 352.7(g) 
contravenes Federal regulations appearing at 45 CFR Section 233.20 
is not a matter subject to ready or facile determination. As indi- 
cated in this memorandum, the Court must first resolve several pre- 
liminary issues before it even reachesthe situation in which the 
Federal regulations are relevant or applicable. Even when the 
Federal regulations are appiica.’. to New York's recovery of the 
duplicate rent assistance payment, the actual (as opposed to poten- 
tial) conflict between the Federal regulations and the State rule 
poses an issue which can only be resolved on a case-by-case basis. 
If the AFDC recipient in question has withheld relevant informa- 
tion so as to bring himself within the parameters of Federally per- 
missible recoupment, there would obviously be no conflict between 
the Federal regulations and the State rule and recoupment would be 


permitted by the Federal regulations. If the recipient has not 


withheld relevant information, the State would not be permitted to 
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recoup pursuant to Section 352.7(g) without contravening Federal 


regulations. 
Respectfully submitted, 


JOHN B. RHINELANDER 
General Counsel 
Department of Health, Education 
and Welfare 
OF COUNSEL: Attorney for Amicus Curiae 
Washington, D.C. 20201 
Robert P. Jaye 
Deputy Assistant General Counsel 
Department of Health, Education, and Welfare 
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Exhibit A 


'TITT 1 co’ GCMRVICES 
§ 352.7 TITLE 18 SOCIAL SERVICES 


(i) ave ehgible for public assivtance other thin AAUD and ADC on ths 
basis of income and resources; 
(iii) aopree to render necessary services and care to the reciplent; and fur- 
ther provided that 
(iv) he recipient approves the , Jan. 
(2) Additional allowance. Each AAI2D reciplent shall be allowed an addl- 
{loral allowance in the regularly recurring estimate of need in the a 
j nth for recip.jents liv- 


$10 per month for recipients living clone and $0.20 per 
ing with a family. For purposes of Uns requirement: 

(i) a person shall be considercd “living with uw farsily” if residing vith 

other inembers of his family group who are in receipt of 

(it) the allowance shall only be provided to persg! 


ae 


ji as a home for acu! 


r than those 
for the aged, 


residing in congrefate racililies, suc 
boarding ho:nes, or in family care arrangements; and 

(ii) such allowance shall be provided for an “essential person” in AAPD. 

(g) Payrient for services and supplics already received. Assistance grants snall 


be mars to meet only current needs. Under the following specified circurnstances 


eu a current necd: 

(1) Replacement of lost or stolen checks. (i) If an applicant or reeiplent 
reports to a local social services oficial that a check has been lost or ste!en, 
an affidavit of loss shall be required of the recipient, and payment of the 
check shall be stopped. If the recipient has not already done so, he shall 
be required by the local social services oficial to report the loss or theft to 
the police, to obtain from them the blotter entry ssumber, or classification 
number, or file number or other available cvidence of the reporting, and to 
furnish such evidence to the local social services officlal. When satistied that 
such police report has been made, the jocal social services oficial shall issue 
a replacement check to the recipfent, on which there shall appear ebove the 


place for the recipient’s signature, the follow : “Ly endorsing or cashing 
this check I acknowledge that this is a replacernent for a check, number ...... 
GNbOS 5c kv esenercane OAT ON 6 kbc sasnas sehwewens which was 
lost/stolen; that I have not received the proceeds of said check directly or 
indirectly; and that I have been informed it is iilegal for me to cash said check, 
and if I Go 66, I a: tic ts cution.” 


’ 
LG 
. ve ‘ 


tree Paareree es 


storped on the neates? check awry t and the re- 
placement check are both cashed, only one shall be subject to State reliaburse- 
ment, and the socia) services cistrict shall limit its claim for State reimburse- 
ment to one of the two checks. 


(iii) If it Js established that a recipient endorsed and cashed an allegedly 


be recovered from the recipient as provided for by the provisions of the regu- 

Jations of this department. 

(2) An allowance to meet the cost of rent shall be made for the cntire 
month jin which the case is accepted if essential to retain the ivipg accommo- 
dation. 

(3) A grant to meet the cost of such items as taxes and interest on mort- 
Gages may be made for the billing period immediately preceding acceptance, If 
Buch payment is essential to the health and safety of the recipient. 

(4) For an applicant for public assistance, a frant may be made to pay for 
ulilitics alreacy furnished to prevent a shut-off or to restore services up to but 


not exceeding a four-inonth period immediately preeeding the dale of application, 
in the same dwelling for which he fs applying for utiities. 

(5S) For a recipient of public assistance, an auvance allowance may be pro- 
vided to pay for utilities already furnished in the same dwelling in which he 
sesides and for which a grant has been previously issued, to prevent a shut-off 


sS 


8-31-74 
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CHAPTER IL DEPARTMENT REGULATIONS § 352.7 


or to restore services, Such an stiawance shall not exceed the cost of such utili- 
tics for the four-month perued inin iitely preceding the advance payment, and 
miy be provided only where the recipient has mide a request in writing for such 
an allowance, and has a'so requested in writing that his grant be reduced in equal 
amounts over the next six months to repay the umount of advance a’. Avance, 


(6) A grant may be made to pay for rent, taxes or mortgage for & period 
prior to the month in which the case was onened or prior to the period in which 
a current bill was due when the case was opened under the following, specified 
conditions: 

(1) such piyment is essential to forestall cviction and no other faclll- 
lies are availabie; 
(if) the health and safety of the applicant or recipient is severely threat- 

ened by failure to make such payment; and r 

(ii) the authorization for payment of such a back bill receiver special 
written approval by the social services oficial or such other udmi alive 
officer ns he may designate, provided such person is higher in outhoricy than 


the supervisor who regularly approves authorization 
(7) For a recipient of public assistance who is being evicted for nonpayment 


of rent for which a@ crant has been pr 


viously issued, an advance ellowance nay 

be provided upon request to prevent eviction or to rehouse the family. Such an 

allowance may be provided only where Uhe recipient hes made a request in writ- *- 

ing for such an ellowance, and has ig that his grant be 

months to repuy the amount of the 
advance allowance. When there is a rent advance for more than one month, or 
more tha nth period, subsequent grants for rent 

\ shell be provided as restricted payments in accordance with Part 351 of this 

\ Title. 

“(h) Chattel mortgages or conditional sales contract. If the furniture or house- 
hold eguiprnent of an apjticant, who has not been a recipient cf public assistance 
within the previcus six mcnths preceding his application, is essential to making his 
living acconimodations hibit: 
gage or a conditions! s: les co .ct, every effort shull be made to defer, cancel 
or reduce payments on such chattel mortjage or conditional sales controct. Tf 
all such effort. fall, an allowance may be made for a comp 


i 


50 requested in wri 


reduced in equal amounts over the next s 


one rent advance in a 12-n 


it are presently encumbered by a chattel mort- 


romlse settlernent of 
such payrnents or, if a compromise cannot be reached. for other essential narrrente: 


provided, however, that the compromise seltlenent or allowances shall not exceed 
the cost of rep! 


acement, 


Lec. amds. filed: May 1, 1563; ct, 13. 1970; 
Aug. 32, W048: Apr. 23. 39 2y. Wis 
Apr. 20, 1267; Nov. 15, 1987 rb. 22, 3972; i 
July 3, 19f4; Dee. 22, WGN : Mar, 24, 307%: 
filed June 25, 1259; umd. Gled Apr. 3, ot, Sept. 24, 303 
1970; repealed, new Wied June 2, 19/0, amis Amended (g)(5) and 
Decisious 
1. Neplacement of cash, clothing, furniture Held that damare to petitioner welfare 
—centastrophe reciplent’s furr ca ed by seven grand 
Rule (168 NYCRR 352 7{ell1}) cited— chitdren, who Nad moved tn with he fora 
aioler assistance check Satter of Diaz v. per'od of three months because their apart. 
Wyman, 41 Al) 2d 722 (19735). ment was destroyed by fire. constituted a 
Held that the State ¢€ nissio “tke catastrophe’ (18 NYCRE 222 7id)) or 
Social Services properly ruled that “emerges situation’ (see IS NYCHI*t 372 
due to theft and vandalisin ore not fal (e€. 372.2)) entitling petiticner to an 
due to “ert trophe’’ within the me emergency reint to replace dan ed fur 
of Sacial Services Law. £ lst-a ind 6 and nishings Satter of Jones v. Miurtis, tS Mi 
16 NYCER 8h2.4(a) fet. 352 700 which aw 2d 855 (3970) 
thorize replicement of furniture and c.oth Held that a burstarvy resulting In loss 
fog lost as a result of fre, f d or other of cfothiny: and furniture ig an “catastrophe” 
hike crtastroptie Matter of Hi lv. Wy to a person dependent Upon public as- 
man, 7 NY ud 434 (1971), revg. JO AD 2d sistance Warranti' erie ency aid Deter- 
713 (2971). inination denying emergency grant to petl- 
153 SS 9-30-74 


i 1.708-3 Coneluriveness of contifi- 


cate of compecteney, 
1¢ &mall Busine 


As provided in t! Act 


1s USC. G37)t7)) procurement 
aceoneies ore required to arcept SDA cer- 
fu 4 ‘ CO. % 

< ( re ity 


fice. 
Dated: June 17, 1974 
JOHN O1TINA, 
Assistant Secretary for 
Administration cd siti ment, 
[FR Doc.74-14295 Filed G6 20-74,8:45 am] 


ChsavTER BA—FEDERAL SUPPLY SERV- 
ICE, GENERAL SERVICES AC'AINISTRA- 
TION 


PART 5A-1—GENERAL 
Subpart SA-1.2—Definition of Terms 


Heap OF T11F Procurkinc ACTIVITY 


vice 
Regula- 


Abiza- 


This change to the General 
Administration Procurement 
tions (GSPR: reflects recent or; 


tional changes in the OMce of Procure- 
mont. 
: m S$A-3.296 fr vevwe.d us toll 


3 5ANM1.2%6 Head of the 


tivity. 


preenriurs ae 


“Head of the procuring activity” as 
prescribed in Chapter 54. GSPR, in- 
cludes: (a) In the Cen ce, the ap- 
propriate Assistant Cormmissioncr and 
the appropriate division Gir yy «aud 


(6) in the regional offices, 
Commissioner, FSS. «ud the ap 
Rejional Director. Procurem 
or Transportation Man: 


(Sec. 205(c), 63 Stat. 390 


Effective date. This regulation is eflec- 
tive June 10, 1974. 


“Dated: June 10, 1974 
M. J. TIMBERS, 
Commissioner, FSS 


{FR Doc.74- 14258 Filed 6-20-74;8:45 am! 
ee EEnnnnemnnmemeentiied 


Title 45—Public Welfare 


CHAPTER lI—SOCIAL AND REHABILITA- 
TION SERVICE (ASSISTANCE PRO- 
GRAHS), DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


PART 233-——COVERAGE AND CONDITIONS 
OF ELIGIBILITY IN FINANCIAL ASSIST- 
ANCE PROGRAMS 


Recoupment cf Overpayments and 
Correction of Underpayments 


gement Division 


40 USC. 486i¢)) 


Part 233 of Chapter IT, Title 4 
Code of Federal Regulations is amended 
by $233.201a)(12) to comply 
with the Order dated April 11, 1974, of 
the United States District Court for the 
District of Columbia in National Welfare 


) of the 


revising 
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Riv kiis Organizntion Weber cer «¢ 
No. Jiu3-73). That O 1 i 
exi<tin OM UPPCeYnEe at 4 
i in ied prohib 1 
“recoupnicnt lrom publ : e 
runits ot ‘ 
t 1 ©: l Tee 


be ls : t- 
© 1 { 
States to furiish exw en Gh tae most 


frequent situations in \wWinenh such \ 


withholding might occur ‘(thoneh evi- 

dence presented by the recipient in those 
n ost 2 ¥ pore i 3 

of wiliulli » and sties:es that itis the 

obligation of the State agency to ure 

that recipien i of the imiosma- 

tion v) 12 reported 

Not of proposed rijemaking h 


been dispensed with in oicder to meet the 


timieta required by the Order of the 
Court ve qa the ths ‘ hiaile 
dats to ti Stipe 
Wlicl pe’ vee a 4 
the mnt reculation 
Wilnout Y Jaccment by a 
more limited one permitted by the Dis- 
trict Court’s Order 

Althourh normal rulemakicr proce- 
dures have teva disive i watt: mi order 
tion. col Qeration) W.il Be en io any 
comme: 1 sestio tp) mers on 
orleans ae) ‘ : 

he yinist ¢ land Rehebi- 
itation &« t of Health 


fore July received 


will be availa 


etion in 


! iblie Inspe 
Rooin 5324 of the Department’s o es at 
239 C Street, SW... Washington. D.C. on 
Monday through Friday of eaen week 
from 8:30 a.m. to 5 p.m. tarea code 
202 245-0950), and will be give the 


same consideration they would receive if 
this were a notice of proposed rulemak- 
nig 

Part 233, Chapter II, Title 45 of the 
Code of Federal Regulations is amended 
by revising § 233.20(a)112) to read as 


set forth below: 
§ 233.20 


(a) Requirements for State plan: 


Need and amount of assistvnce, 


. * . * . 

(12) Recoupment of overpayme 
and correction of underpayments, Sp 
ify uniform Statewide policies for 

di) Recoupment of overpayments of 
assistance, includn certain overpay- 
ments resulaag from assistance paid 
pending hearing decision: 

a) The State may not recoup any 


overpayment made to a 
cipicnt 

(1) Unless the recipient has income o1 
resourees exclusive of the current os- 
sistance payment currently available in 
the amount by which the agency pro- 
poses to reduce payments: except that, 


previously re- 
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EXHIBIT B 


2) Where such overpayvinents were 


ioned or caused by the 
Miu withholding of informut 


recipient : 
n con- 


i 
resource or 


ce hin incume, othe: 
( tm vnich may afieut the 
o, 4 3 wt, the State nia it 
c i vy ¢ rpayments Troms cures 
Ce its irrespective cf current 


Wikis 


or writ mM cit @ reel ty wd tc 


(}) 


sponse to oral or written qucstions fion 
« 


the State agency concerning the recipi- 
ents income, resources or other circum- 
stances which may affect the amount of 
payment. $ ho misstatements mi ? 

clude undcrsvatements of amounts ol in- 
come or resources and omission of an 
entire catevory of income or resource 


(2) 


A willtul failure by the recipient 
to report chances in income, resources 
or other circumstances which may affect 
the umount of payment, if the State 
aseney has clearly rotified the rempient 
of an obligation to report such ¢ « 
The recrpicat shall be given such notin- 
cation pericdically at times (not Jess fre- 
quently thin semi-annually) and by 
methods which the State agency deter- 
mines will eifectively bring such report- 


ing requirements to the recipient's 
atiention; 
be | fe uitre bs the re ! 
t Fréeveipt of a i t 
u recipient anew repre an 


e:ryvoneois o yment o t 1 toy ' 

the State acency of receipt of a check 
which exceeded the prior check by at 
least the amount which the State agency 


had previou:!y notified t) 
(pursuant to the pr paragraph 
(a) (12) di) (e) (4) of this section) might 
repre ent an overpayment and constitute 
a sum to which the recipient would not 
be entitled. In making a determination 
pursuant to this paragraph (a) (12) 41) 
(b)¢3), all relevant circumstances in- 
cluding the amount by which the errone- 
ous payment exceeded the previous pay- 
ment shall be considered. 

(c) Each periodic notification under 
paragraph (a) (12) (1) (b)«2) of this sec- 
tion shall: 

(1) Include 
recipient's 
nish to the f&tate a 
timely information ¢ 
in income, reso 
stances which n 
payment, wi 
period after 


recuunient 


ovisions of 


a reminder that it is the 
continuing obligation to fur- 
ency fccurate and 
oncerning changes 
other circum- 
} fect the amount of 
mn a reasonable specified 
such change. The recipient 
may also be notified that a failure to so 
notify the State agency within the desig- 
nated tine period may constitute a will- 
ful withholding of such information and 
permit the State agency to recover any 
overpayment occasioned or caused by the 
willful withholding; 


(2?) 


es. OF 


and 
in simple phraseology indicate the type 
of information to be disclosed by the 
recipient. Examples shall be furnished 


Specifically comprehensibly 
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of the most frequent types of newly 
quired incotne or resources ‘e.f., inhe 
ance, Wares from a part-time job) 

(3) Require that, if there is 
whether a particular cl 
stances con stitute 
formation, the reci 
agency or a des ! 
thereof within a reasonable specified 
period of time after such change in cir- 
cumstances; 

(4) If the State s for re- 

coupment in the circumstances d ribed 
in paragraph (2)¢12) i) (b)(3) Cit) of 
this section, notify the recipient that if 
he check received exceeds the prior 
check by a specified amount c¢which 
amount may not be less than that which 
a@ reasonable man shouid have :nown was 
erroneous), this increased check may 
constitute 2 sum to which the recipient 
is not entitled. In such instances, the 
notification may recuiire that tie recipi- 
ent notify e State agency or a desig- 
nated representative thereof prior to the 
negotiation of such check, so ore 
rective action may be taken 
agency shall respond to such ne 
within 24 hours. The recipien 
be notified thet a failure to so notily the 
State agency within the a: nated time 
period tnay constitute a willful withhold- 
ing of such information and permit the 
State agency to recover such overpay- 
ment. 

(d) The State agency shall require 
periodic formal ac! mit by 


to w;wledve 


ro. 


this parscrech Dad been br ttt! 
recipieit’s attention and that they 
understood 

(e) Auy recoupment of overpayments 
made under circumstances other than 
those specified in paracraph (a) ¢12) (1 
(b) of this section shall be Hmuted to 
overpayments made during the 12 
months preceding the monti: in which 
the overpayment was discovered 

({) Any recoupment of overpayments 
permitted by paragraph (a) (12) (4) (a) 
(2) of this section may be mace from 
available income and resources ‘includ- 
ing disre,arded, set-aside or reserved 
iteins) or from current assistance pay- 
ment or from both. If recoupiments are 
made froin current assizten payments 
the State shail, On a Case-by-case basis, 
limit the proportion of such payments 
that may be deducted in each case, so 
as not to cause undue hardship or re- 
cipicnt 


(ey Tne n may p { for re- 
covwnent oi Wo ositeyat geified 
of the over, i mt whet the cost of 
collection ould execed the amount of 
the ove: yinent 

fh) Election by the State not to re- 
coup o i* ! ] 

Provisions of 205.40, ghd 25.41, or 
any other quality control requirement 

Mi) Prompt correction of unde \y- 


' y 


ments to current recipients, resulting 


‘FOI Adimninistrative error where the 


RULES AND REGULATIONS 


State plan prov for recoupment of 
overpryinents. Under this requiren 
ayo i i rec.ive j 
shall be t for the 121 
pre tat hin which the v 
payment yered 
(b) } | of determining con- 
tinued « ibiity and of assist- 
. a re , live paye 
ments § I not ¢ red a mie 
orasar cveinthen th paid mur in 
the next tolluwing mont id 
(c) No retroactive paymeni need be 
mado where the adminittrative cost 
would exceed the amount of the pay- 
ment 
. s . . o 
Sec. 1102, 49 Stat. 647 


(Catalog of Federal 
‘ram No. 13.761, Pu 
hance As.istance (St 


fective date. The regulations fn thls 
ection shall be effective July 10, 19 
Dated: June 12, 1974 
James S. Dwicunr, Jr.. 
Administrator, Social exd 
Rehublhiation Service, 


Approved: June 19, 1974 


FRANK CARLUCCI, 
Acting Secretary. 
{FR Doc’?4-14372 Filed 6-20-74,6:45 ain] 


RATION OF 


i ~ 


tching for techanized 


i , 
t 74-11% 
} e oli in tise is.ue 
‘ 1944, 15 ¢ i ted 
e f eto “parayvrapn 
(b) ii) (B) l C)" id paragraph 


1 
(b)i2) ii) to read “{ agraphs ()) 61) 
Gio «bs througia 1D) 


Approved: June 17, 1974 


Thomas S. M E 
Deputy A fant Secr ry jor 
Management Planning and 
Technology 
(FR Doe.74-14294 Filed G-20-74;8:45 am] 


Title 47—-Te' 


CHAPTER 1—FEDERAL 
COMMUNICATIONS COMMISSION 
{Docket No. 18262] 


communication 


PART 2-——FRTOMEN OY ALE DO ATIONS ONO 


in 0 fT; iy ( vere AL 
RULES AND REGULATIONS 
PART C*LETY PANO 


PART 91—THDOUSIAIAL RADIO SERVICES 
PART 9 f 


Ww 
4 


RTATION 


t ’ af ¢ Band 
( ‘> ran Upposlion 
nthe mutter of on ineuiry relative to 

the future use of the trequency band 

£06 0 MHz and amendment of Parts 

a. 4 oh Baie 74, €3, O1, and 93 of thir 


22269 


Rules Relative to Operations in the Land 
Mobile Service Between 806 and 960 
Mlfiz, Docket No. 18262. 

Ordcr. 1. Informal request has been 
inade to set a date for filing oppositions 
to petitions for reconsideration submitted 
in the above-captioned proceeding. The 
petitions in question are directcd to the 
Commission's Second Report and Order 
in Docket No. 18262, 39 FR 16831 (May 
10, 1974). These petitions were not all 
filed on tt same date; consequently, 
under procedures established in the rules, 
the time for filing oppositions to these 
pleadings varies. For administrative rea- 
sons, it is desirable to have the f'ing date 
for all oppositions uniform; and the 
action, here, is taken for this purpose, in - 
conformity with the mentioned request. 

2. Accordingly, pursuant to the pro- 
visions of §$0.251(b) of the rules and 
regulations, the Cate for filing opposi- 
tions to the several petitions for recuon- 
sideration filed in this Docket is estab- 
lished as June 28, 1974. 


Adopted: June 12, 1974. 
Released: June 18, 1974. 


FEDERAL COMMUNICATIONS 
COMMISSION, 
ASHTON R. Harpy, 
Gencral Counse!, 


{FPR Doc.74-14286 Filed 6-20-74;8:45 am] 


(SEAL) 


Title 49—Transportation 
CHAPTER X—INTESSTATE COUNERCE 
COM SLION 
SUBCHAPTER A—Gen? PAL RULES AND 
REGULAT 5 
[Secoud Rev. S O. 1112} 


PART 1033-—-CAR SERVICE 
Railroad Operating Regulations for Freight 
Cor Movement 
At a session of the Interstate Com- 
merce Cunmmftssion, Ratiroad Service 
Soard, held in Washington, D.C. on the 

13th day of June 1974. 

It appea 
shortarves o 
country: that 
to furnicn an ¢ 


are acute 
’ it the 
are unable 

ly of fretunt 
on their lines; 


cars to shiippe: : 
that these shortages of Ireight cars are 
impeding both the domest and export 
move 6 OF agrictutecrsl $33, t. 
forest, and menufactured products, and 
other commociities; and that the existing 
car service mi! re : and prac- 
{ of tlw i i“ ii lective “rh 
: ‘ ‘ ie 
( i 'ny 
4 aa 

em et t ts re an ° 
Lt 1 
terest cf t : 3 r 

tt ( 

ni f notice lid puodlic procee- 
cure are i cticable and contrary to 
the public i. erest, and that £900 cause 
exists for m ng this o F c.tective 
us less im tlorty ¢ notice 
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Exhibit C 


~ 
peapet . maT CY “NCAT .- ear werrepr ee 58 Ta ie Se 
DEPART re Of HEAL’ v, E DUCAT 10? ‘> AND WEL feel Cie Re + , 3 3 f 
SOCIAL ANt) RENABILITATION SERVICE ee Sa Oe kus ee 
4 ‘Tale : : ns At, 4 
WASHINGTON, D.C. 20201 be. dy us ede i} 
a ae 


hd 


December 2, 1974 { 


TO: STATE ACENCIES ADNINISTERING APPROVED PUBLIC ASS STAN 
PLANS AND OTHER INTERESTED AGENCIES 


SUBJECT: Application of 45 CFR 233.20(a)(12) -- Recoupment of Overpayments 


CONTENT This program instruction is in response to a number of recent 
" inquiries as to the application of the Federal] Recouptent 


Regulation (45 CFR 233.20(a)(12)) to voluntary repayments 
of assistance overpayments and subsequent recovery of over~ 
payments. 


1. The Federal regulation on recoupment of overpayments places 
conditions on, and limits the involu 
assistance payments to recover prior overpayments. fhe re~ 
duction of future grants to recover overpayment from any c2use, 
é@ with the recipient's perrission, is not prohibited b 
* Yation. However, any State that drovices for voi 
tions should have procedures to agsure that the recipients 
permission is, in fact, cbtained treely and without coercion. 


intary reductien of fucure 
AD i 


¥y tne regu- 


wabe ¥ ~ OC. 


2. In situations where recoupment from the current assistance grant 
44 ‘ is not permissible under the resulalion the overpayment itsell 
is not extinquished. There is nothing to prevent a State 
agency's later recovery of the cverpayment when the recipient 


obtains available income or resources. For instance tae agency 

could reduce its claim for the overpayment to a judgenrent 

(either through court proceeding or gonseat of the incivic.s-) 

or utilize other State debt collection procedures, s 
‘ , 


fit} 


. _INQUIRIES TO: SRS Regional Cocmnivsicners. 


Lae = Ce A na al — 


Foner t 
Payments Administratior 


va 


dies 
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VELEN STATES DUST 7CT COV) 


EASYERM NLSTLUey’e CF DAW YOR 


CYNTHIA EAGUUS, et el., ») 
) 
Pleiutiifs, ) 
) 
) 
) Civil Action No. 72-C-152 
Vv. ) 
) 
GEORGE K. KYMAN, et <l., ) 
) 
Defendants. ) 
) 
EES FEM 


BRIEF OF THE UNITED STATES 
AS AMICUS CUNIAE 


This brief is submitted in response to the Court's invitation to 
the Department «+ Health, Education, an Welfere On July 19, 1972 to parti- 
cipate in this action as amicus curier. 

Pleintiffs have challenged the valicity of a New York State welfare 
repulation which permits the state to advance certain welfare payments to fami- 
lies which are in danger of evicttou from their hemes because of non- 
payment of rent snd requires the stete to recoup these advanced sums by 
reducing the smount of the families’ welfare checks over the succeeding 
six months, until the advanced sum has been thereby recovered. The 
regulation, 18 N.Y.C.R.R. § 352.7(g){7), provides in part that: 

For a recipient of public assistance who is being 

evicted for nonpayment of rent for which @ grant has 

been previously issued, an advance allowance may be 

provided to prevent such eviction or rehouse the 

family; and such advance shall be deducted from 


subsequent grants in equal amounts over not more 
than the next six months. 
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On March 4%, 1972, this court permanently enjoined t! 
implesecatiaug, and caforcing that regulation. The United States 
Appeals for the Second Cireult vacated thet o: 
this coort fs Tuyvther consideration on 

Two issues were presented by the Court of Appeals for consideration 
upon remend; first, whether the New York recoupment policy violetes sections 
402(2)(7) and 402(8)(10) of the Social Security Act, 42 U.S.C. 602(a)(7) and 
602(a)(10), and applicable HEW regulations, and, second, whether such 
recoupment consitutes a reduction {n yraut so as to require the state to 
provide affected recipients with an opportunity fer a fair hearing The 
discussion in this brief is directed primarily to the first question, 
whether the recoupment provided for in the New York reguletion contravenes 
federal requirements. 

HEW believes that the New York regulation does contravene federal 
requircrents because it assumes for particulsr months the existence of 


income and resources which by definition are not currently available for 


1 , , ; ‘ , 
such months."/ The Social Security Act does not permit the assumption, 


without proof, that incore which might have been available to a recipient in 
past months is still avallable. Instead, the actual availability of such 
income is the controlling test. he Act provides only for federal assistance 
with respect to state payments for current needs which have been determined to 


exist in the month for which the payment is made. It does not permit 


the New York state plan. WEW hus not approved the plan provision and has 
apprised the state that the provision does not comport with federal 
requirements. See Appendix A). 
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acceleratcd payneats or repayable loans, which is, effectively, the 


SS -_ ee - 


characterivation which New York places upon seth payments under 14 N.Y.C.R.R. 
492.7(1,) (7). The Social Security Act does nut require sates to provide 
such emergency prywents os are guthorized uncer the New York res,uletion, but 
if they do so, they must abide by the tederal requirements governing 
determination of the availability of income and determination of need on an 
ol: jective and equitable busis. The Act does provide, however, cther 
mechunisms for attscking the emergency housing problems to which the New York 
regulstion is addressed, including protective payments and eme g:-ncy assistance. 
DISCUSSION 

I. Section 352.7(¢)(7) assumes the existence of resources not currently 
available for the support of the recipient, thereby contravening section 
40 :(a)(7) of the Soctsl Security Act and implementing federal regulations 
gverning the considerstion of income, 45 C.F.R, 233.20(a) (3) (11) (c)- 

Public assistance, generally, is a "residual" program, designed 
to provide financiai uid for umeet subsistence needs after other income and 
resources havc been taken into account. The public assfietance prograns under 
the Social Security Act were enscted to provide federal funds to states for 
assistance granted by the states to certain specifici cotegories of needy 
individusla. The Act sets out certain conditions that a state plan for AABD 

2 

or AFDC_/ must meet in order to qualify for federal funding; however, the 
2/ Plaintiifs in this case are recipients of Aid to Families With Dependent 
Children (AFDC) under the New York State AFDC program, established pursuant 
to Title IV of the Social Security Act, 42 U.S.C. 601 ct seq. Howrver, 
since § 352.7(g2)(7) applies both to the state's AFDC program, and {ts 
combination assistance program for adults, Aid to the Aged, Blind and 
Disabled (AABD), estoblished pursuant to Title XVI of the Act, 42 U.S.C. 


1381 et seq., reference is made in this brief to its applicability to 
both programs. 


a ee 


Oe eee aia ne Gaal ERP Bath geen st eS 
SESS TN TET ea | 
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state detcritines the vtandaid of need epplicable to individuals clipible 
for assistance under the pregrucs and the ci,;ree to which the state 

will nect thet uecd, See Ting v, Saith, 292 U.S, 39%, 310-319 (1968); 
Jefferson v. lackney, 496 U.S. 535 (1972). 

The title Lv and XVI programs are designed to offer financial 
support for individuals who are “needy.” 42 U.S.C, 601, 606(a). This 
condition of eligibility for assistence under the programs necessarily 
involves evaluation as to the individual's needs and his weans to satisfy 


them, Sectiun 402 (a)(7) of the Act, 42 U.S.C. 602(a)(7) requires that 


a state, in determining need, shall 
take into consideration any other income and 


resources of any chiid or relative claiming aid 
to families with dependent chilcren ...., 


- 3a ~« 
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A sivflar provision of the Act aeppifes to state plo us Cor AARD at 42 UL5.C. 


‘lth eth the sCatete doves net cantcin # wore e7: Licit forrvsd. 
for cuterste s reeds. 8. Year thet Congres did wot fatersd that «2lfare 
be viven to Iidividuals olth sufficient meas s to maintain thenrelves; 


hence, the requirement thet the states, in detcrmiuing need, teke into 
considerution the intividvai reeipient's income aad resources. On the 
other hand, Congress surely did not intend that individuals covered under 
the AFDC and AABD propraas be charged with {ncome and resources which are 
mercly assumed to be at their disposal. Thus, HEW believes that while 
states are required to consider the individual's {income and resources, 
they may consider only those items which the recipient actually has at his 
disposal. Thus, HEW hes consistently interpreted these sections as 
permitting the stetc to consider as available to the recipient only income 
and resources which are actually at the recipient's disposal in a particular 
month , and os disallowing estates from creating presanptions of availability 
of income. 45 C.F. 233.200) (3) (i1). 45 CPR. 233.20(5) (3) (Li) (c) siates 
that a state plan for AFDC and AABD must provide that, in establishing 
financial eligthility and the amount of t' + assistance grant, 

only such net income as is actually available 

for current use cn a regular basis will be 

considered, and only currently available resources 

will be considered. 

The Supreme Court has upheld HEW's interpretation of 42 U.S.C. 
602(a)(7) as embodied in the regulation (and its predecessor provisions) on 
a number of occasions. In King v. Smith, 392 U.S. 309 (1968), the Court 


- 4 «- 
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held that Aleba could not find a childfucliy ele for AFDG sfiaply be the 
of the presence in his howe of a "substitute toticr” vho was presumed té 
support the child regardless of wnether he did so in fact. While the Cour 
found thot any regular and setual coniriluttons frow the substitute fucoer 
towerd the child's suppu:t could be couwsidgered in determining the necd of 
the child, it rejected the stste's contention thet the state could ass:me, 
without proof, that such incove was being provided to the child. Relying 
heavily on the MEW Handbook of Public Assistance Administration (now 
superseded by 45 C.F.R. 233.20(a) (2) (11) (c)), the Court stated: 

Regulations of IEW, which clearly comport with the 

statute, restrict the resources which are to be taken 

into account under § 602 to those "that are, in fact, 

available to an applicant or recipient for current use 

on a regular bosis...." This regulstion properly excludes 

from considerction resources which are merely assumed to 

be available to the needy individual. 

(392 U.S. at 319, n. 16.) 
Again, in Lewis v. Mertin, 397 U.S. 552, et 559 (1979), the Supreme Court 
upheld the validity of the MEW regulation, leaving no doubt that it considered 
the EW interpretation of 42 1.5.C, 602(s)(7) to be clearly justifiable. 
Similarly, in Amos v. FEneelran, 333 F. Supp. 1109, (D.N.J. 1970), aff'd. 
404 U.S. 23 (1971), the Supreme Court in effect reeaffirmed the imprimatur 
which it had previously placed upon the HEN assumption-of-incowe rule in its 
earlier decistuns. Although the Court did not acdress the issue specifically, 
it re-affirmed the decision of the district court on this point: 

We do, however, conclude that wherever New Jersey uses 

the income of a stepfather or paramour without proof 

of its availability, it violates the federal statute. 

Levis v. Martin, supra. This is true although there 

is no provision in the New Jersey repulation like the 

one in California which conclusively presumes the needs 

of the children are reduced by the amount of income 


from the man in the house. 
(333 F. Supp. 1119) 
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The issue pieserntec were aS f hheCive oo aware viviates ! i 


te much the sane as that presented in Acesta v. Swank, 317 F. 


standares: 


: ' tor" 
Supp. 705 ¢ T1E. J970% 3 27°93 FP. Sup Ber i a TEP. Teds % b 
fayalved a “dandlecte verietance” payvort systes enter vhieh thes ' 
recovered, by weane of detuctivas froa wbsecucnt aagtistance checks, armuns® 


’ 


and clothing. In that case the 


furnisped as emergency dicsbercais for food 
ti 


Court ruled fnitially thet the Tilisols “‘uplicate essistance”™ pullicy « 


teny plaintiffs equal protec af the low end was not in conflict with 


45 CFR 233.20(a) (3) (ii) (c). 312 F. Supp. 765. On rehearing, efter BREW 
had filed a brief ss amicus curixe in which it took the position that the 
Illinois reyulsti.ns contravened federal requirements, the court withdrew 
its carlier decision, noting that 4s 4 result of negotiations with HEV, 


the state had anended its policy so as to conform with the HEW reguletion: 
‘ive court finds twplicit in the above statements the 
-éatesion that vhen this court's opinion wv. filed there 
war a conflict betvcen the Illinois Departiuent of Public 
Aid “duplicate a: 3 eo" poliew ant HE! regulsttons ; 
and further finds tust its opinion of May ll, 1970 should 
be and it is hereby vithdrewn. 
(316 F. Supy. 1349-1350) 


The criticel issue to be determined in the present case revolves 
around the meaenine of the term "available." HEW believes thst in those 
instances in which the state recoups from tre recipient's assistance check 


the amount which the recipient has previously rece!fved as an advance rent 


allowance pursuant to section 352.7(g)(7), it in effect assumes thot the 


funds extended to s recipient to meet an emergency in one month remain 


available for his support in a subsequent six-month period, This sort of 
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assemntion ef Inteve avaflabilf{ty violates «4 central tenet of the fedtere] 
preeram, An ever: on ‘ivbursal for reut {s issued to meet an sctual cecrei, 
need of the rceeint ne basis for fod-ral wriching of such a dtsuerca! 


at the Cime {t is made is thet it will be spent to satisfy only a need 

which exists in the month for which the assistance is granted, not that it will 
be used to permit the recipient to sccumulate ravings. The Social Security Act 
does not permit accelerated payments or repayable loans. It deals only 

in terms of present neec, as determined each month. Although New York 
appsrently claims that its policy is merely an administrative device for 
recovering excess assistance, the underlying rationale and necessary effect 

of the policy nevertheless is to assume that the emerpency disbursal, 

which was made to mevt current needs, remains available to the recipient in later 


months, thereby producing the very result which the HEW regulation is designed to 
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orevent. The regiulacion sceks te pravent %: stu fran relyls..j upon pre- 
sunpticns about the availabilit, of income: La any s.comth without preov or 
y/ 
the velidity of the preeuspiion t: cuch particular chse. 
Moreover, fer purposes of cluiminz cederal mitching funds, iicw Ye 


treats thece disbursals us correet pesmentc, Pederal funds can be utilized 


only to match payments of assistance, bul not pasnents otherwise cheracterizced, 


such as loans. ‘There is, then, no reason to treat these disbursals differcntly 
fron any other correct paynent, 

Finally, we would exprasize the werds of the Sociul Security Act. 
The state agency, in determining need, shall take into consideration any other 
income and resources. #2 U.S.C. 602(a)(7), 1392(a)(14)s Assistance which 
was correctly paid ‘n the past is not to be ta':en into consideration, 

B. 18 N.Y.C.2.H. § 382.7(5)(7) is inconsistent with the 

s 


federal. requir: «nt in 
Security Act ani ivplomentf&r feceral resulations 


that essistance ke yaid to Sell elirible individuals. 


+ 


4 


The New York policy jis also inconsistent with other provisions 
of the Social Srcurity Act and regulations @tcalin. with the amount of 
the assistance paynent. ection VOc(a}(1O) of tie Act, 42 U.S.C. 607?(2)(10), 
37° One arplication of yonerSl principle that the state may consider 
only actually aveileble income @nd resources in determining need is fow 


‘ic , Dp 5° AnA{o ss \/ \ Siena cues 
in 45 C.FP.Re § 273.29(a)(2) (ii) (4) which provides that states may not » 
overpayments of essistance for any month by reductions in Suture assistance 


cheovs unless the recipient hac at his disposal rerourees equal to the anount 
of the proposed reduction (except where caused by the recipient's willful 
failure to disclose relevant information). Theat rezulatory provision is 

not directly invelved here. However, it does present an instructive analosy 
for the instent cass, If the state's right to recover overpayments, which 

by definition are nistaken payinents to the recivient exceeding his needs 


+ 


for that month, is so restricted, it is even more ivvo stant that the state 


< 


not be allowed to recover an omersency pryment hich was correctly issued 
to meet an eciunl present need by a device that considers income or resources 
not in fact available to the recipient. 
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The necessary effect of the New York policy is, to reduce the 
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